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He truckled to the sinister interests and to the mischievous prejudices 

of power And to this paltry but effectual artifice he added the 

allurement of a style which is fitted to tickle the ear, though it never or 
rarely satisfies a severe and masculine taste ; for that rhetorical and 
prattling manner of his is not the manner which suited the matter in 
hand. It is not the manner of those classical Roman jurists who are 
always models of expression, though their meaning be never so faulty. 
It differs from their unaffected, yet apt and nervous style, as the tawdry 
and flimsy dress of a milliner's doll from the graceful and imposing 
nakedness of a Grecian statue." 

We will only add, that we trust an American edition of Mr. Austin's 
works will soon be published. His first volume contains matter peculi- 
arly important to the American people, and which might tend some- 
what to replace our present vague and misty ideas connected with law 
and morality by precise and definite conceptions. The all-important 
distinction between positive law and positive morality, which is there 
clearly and ably marked, needs to be constantly held up and enforced 
among us. For the confusion of these two distinct conceptions is one 
of the greatest dangers to which a democracy is liable. Our reformers 
of the present day aim to obtain reform not so much through and in 
the law as over and in defiance of it. Of the law itself, they have fre- 
quently the greatest ignorance, and not seldom joined with the contempt 
which naturally accompanies ignorance. The work of legislation is, 
moreover, abandoned by us to inferior men, who are for the most part 
incapable of understanding, much less of framing, a law. The people 
thus tend to separate into two classes, one of which urges and applauds 
the violation of any law in favor of their ideas of morality, the other of 
which looks upon all past laws with stupid reverence, and obstinately 
opposes all change, however loudly called for by the voice of reason 
and humanity. 

7. — Introduction to the Study of International Law, designed as an Aid 
in Teaching and in Historical Studies. By Theodore D. Wool- 
Sey, President of Yale College. Second Edition, revised and en- 
larged. New York : Charles Scribner. 1864. pp. 439. 

In his Preface to the edition of 1860, Dr. Woolsey said, "The work 
is not written for lawyers, but to introduce students, especially students 
of history, into a science which has very close relations to the history 
of Christian states, and in general to that of civilization." No accredit- 
ed text-book, adapted to such uses, then existed, we believe, in the 
English language ; for, if Dr. Wheaton's excellent " Elements " might 
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once have served that purpose, it has now, through the sedulous indus- 
try of its commentator, achieved that dropsical growth to which every 
successful law-book is doomed. The admirable Lectures of Kent mere- 
ly form a portion of a great organic work, and would otherwise hardly 
meet all the wants of an historical student. 

Dr. Woolsey hit on a fortunate time for the preparation of his work. 
Without knowing it, we were on the eve of a crisis which was to throw 
into high relief the whole surface of international law, and particularly 
to force upon general observation and discussion many of the nice ques- 
tions between belligerents and neutrals. This country was about to 
leave its natural, and, as it had hoped, permanent attitude of a looker- 
on, and to appear for the first time as the leading actor in a war of the 
most startling military and naval dimensions. From being a spectator, 
it has become the great spectacle of the time. Subjects, which with us 
for nearly half a century had only casually caught the eye, have thrust 
themselves between the student and his chosen pursuits. He must now 
think and talk about international topics. Even the leaders in our 
newspapers strive to enlighten the public on these great concerns, or, 
if unequal to that, heat their prejudices and foment their hate. 

This hand-book, composed with scrupulous impartiality and pains- 
taking fidelity, is a valuable addition to the current stock of manuals at 
the command of our teachers and students. At first sight, indeed, it 
might seem as if the book would have better met the wants of the pres- 
ent hour, if written in full vision of those wants. Not so. The author 
secured a fair point of view, and gave the unbiased judgment of a calm 
observer, while he has enabled himself, in his second edition, to refer 
the prominent questions of this later day to their proper place in the 
original scheme of hisjwork. He himself says, in his new Preface : "A 
war, as just and necessary as it is vast in its proportions, has burst upon 
the country, and has given rise to new questions touching neutral and 
belligerent rights, in discussing which this nation, so tenacious former- 
ly of the neutral ground, has seemed inclined to go over to the other 
position. Naturally, some of these points are looked at in the present 
edition of this work, with the feeling, it is hoped, that the law of nations 
must be represented as it is, and that no temporary bias can be per- 
mitted to exert any influence in the statement of any doctrine." Though 
a hasty survey of the volume might fail to detect the author's watchful 
attention to these points, we can say, after having collated the two edi- 
tions paragraph by paragraph, that he has materially increased the value 
of his book by his unobtrusive and temperate additions. A dignified 
tone is preserved throughout. There is no making others out to be 
Pharisees, in order to avoid the honest confession of the publican. 
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Principles and rules are laid down, with entire indifference to what 
Brobdignag or Liliput may think about them. In a text-book for the 
study or the lecture-room, this is an indispensable merit. 

International law is the fruit of principles of right applied to the mu- 
tual dealings of nations. In its riper state, therefore, it implies a nigh 
degree of rational intercourse and enlightened morality. As it were 
vain to expect these where Christian ideas had not found a wide ac- 
ceptance, civilized Europe alone could, in any large sense, produce and 
develop the law of nations. Two historical facts lie at its basis, nation- 
ality and intercourse. Starting with these, we have a logical holding- 
ground for the science ; and if either of them were simple, logic might 
carry the science rapidly forward. But each of them enters the field 
of view, like all other historical facts, in local and traditionary colors, 
that appear to be burned into its substance. Force becomes use, and 
use pretends to right ; the legislator must admit human frailty to a place 
by the side of pure reason. In order to make sure of the gold, he must 
tolerate the ore. Grudgingly and slowly he gives ground before facts 
which will sweep him away, unless he can stoop to a compromise with 
them. But if he yields, he yields under protest, and never surrenders his 
vested right to a future occupation of the territory. These difficulties 
appear as soon as you attempt to apply the radical axiom, that every state 
is a substantive unit, equal in right to every other. The cdinplex facts 
that surround each single case soon bring you, as in ordinary ethics, into 
the region of casuistry ; and your easy postulate, like the formula of fric- 
tion, has to bend itself to every new object it encounters. Besides, the 
law of nations has its special difficulties. Nations, like corporations, are 
apt to act as if they had no soul. And governments, the agents of na- 
tions, have the additional heartlessness of conscientious trustees. To 
make this worse, the main sanction of international right (short of force, 
which is no sanction except for the stronger party) is the public opin- 
ion of the world, the organs of which are alien to each other and mutu- 
ally remote. The individual conscience is wholesomely backed by the 
presence of a cloud of near witnesses ; but the international moral sense 
(so to speak) must appeal from the judgments of neighbors. And to 
what court ? Selfishness in personal matters must face the scrutiny of 
the market-place ; selfishness in national affairs echoes and re-echoes 
itself in the market-place into a cry of patriotism, till it becomes a sin 
to doubt and a virtue to strike. To be sure, the relations of nations in 
time of peace, being mostly formal and conventional, move on smoothly 
enough. Passion is caged and principle tame. But when the great 
axiom, that peace and not war is normal, (the object of war being pre- 
sumably and properly the recovery of peace,) is to be applied to an 
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actual state of war, you have to reckon with the demon of force, which 
would fain be a law and the only law to itself. Fortunately, — when 
the question is of civilized nations that have tasted the sweets of pros- 
perous peace, — the conflict of force with force, the balancing of temp- 
tation by its consequences, the exhausting abatements of glory, the sur- 
feit of mutual destruction, and the misery of hope deferred, compel the 
parties to consent to mitigations of the cruel code. Each concession of 
this kind is a stepping-stone to more. Christian charity gets a fairer 
hearing, and, even when ejected from the present, asserts her claim to 
the future. The positive law adapts itself more yieldingly to theoreti- 
cal justice and amity. Human interest pleases itself with the come- 
liness of its new robes, and the merchant's canvas becomes the flag of 
an ever-lengthening truce. The rights of neutrals carry it more and 
more over the claims of belligerents ; and the duties of neutrals are 
enforced against commercial greed and listless sloth by the dread of a 
return to belligerent necessities. Still the end is very far off, and in 
the long delay there will be too frequent need to put up with positive 
rules that are just better than no rules, and to be content to bargain 
for the half-right and the half-true. 

The philosopher will steer his course between the pandemoniac and 
the millennial view of international relations, though the shocking col- 
lisions between civilized and uncivilized, or between Christian and 
heathen nations, which, in the absence of a common theory of right, 
tend to throw men back upon ruder notions, may excuse the splenetic 
tone of tender-hearted men, who see more clearly in what the law of 
nations is below Christianity than in what it is above barbarism. One 
of the most learned and pious, but also one of the most eccentric, of 
modern historians, indulges in these words : " The law of nations, clear 
and consistent when expounded by grapeshot and shrapnel-shell, Con- 
greve-rocket or Colt-revolver, furnishes irrefragable arguments in sup- 
port of any right claimed by power and prosperity, and an irrefutable 
vindication of any wrong inflicted upon weakness or misfortune." Too 
many individual outrages give some color to this extravagant accusa- 
tion ; but it is poor wisdom to cut away the only anchor you have, 
because it did but just save you from the breakers. The true statement 
is, not that the world is so bad that it cannot frame a good law of 
nations, but that it is so bad that it cannot do without a good law of 
nations. 

A lawyer, fresh from reports and the bar, is likely to overrate the 
positive side of international law, — to stand upon precedents and bend 
principles to them. The closet-philosopher is exposed to the opposite 
danger, that of judging cases by a priori rules, and giving logic final 
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jurisdiction over experience. The legal mind is too apt to take the 
world as it is ; the speculative mind, too apt to see only what it should 
be. Happily, the rapid shifting of the great nations back and forth 
between neutral and belligerent ground, forces upon the attention of 
both two sets of facts and connections which illustrate and limit each 
other. Philosophy has to cover them all with its generalizations, 
and practice must avoid all unpleasant contradictions. The author of 
the book before us, though perhaps his tastes and habits would rather 
incline him to the more scientific and hopeful side of his subject, does 
justice to the claims of positive law. He lays down his maxims, but 
he does not expect to square the world at once to them. So far as the 
ways of the world agree with right reason, he rejoices, and when they 
do not, he hopes. Thus his leaning to neutral rights and his humane 
readings of belligerent rules are justified to him, not only by the better 
instincts, but by the improving practice of the nations. 

Sometimes, perhaps, the reader may wish that the author had tarried 
a little longer on this or that topic, even at the cost of curtailing here 
or there a discussion of less interest. The subject of Recognition, for 
instance, has assumed unwonted prominence since the publication of 
the first edition. On this head the author's principles are very well 
laid down, but his illustrations, though apposite, are cursory. The three 
interesting letters of " Historicus " (a writer who seems to have escaped 
the notice of Dr. Woolsey) may claim the double merit of having thrown 
speculative and historical light on an important matter, and of having 
helped to choke the cry for a precipitate recognition of the Confederate 
States. On another point, the adoption of international by municipal 
law, the general principle is very broadly stated, and might perhaps 
have been guarded by a distinction or two. 

We must not ask, in a manual of a science so wide in its sweep as 
that of international law, a full exposition of every branch of it. The 
great question is how to compress, rather than how to expand. Still, if 
the author had had room for a few additional paragraphs in his sec- 
tions on the freedom of the high seas, they would not have been unwel- 
come. He starts with the rational principle, that " the high sea is 
free and open to all nations," a truth which is vital to the interests of 
every commercial power. In his commentary, however, he has not dis- 
cussed some of the delicate questions recently raised by the appearance 
on the ocean of Confederate cruisers, huilt in neutral ports and sailing 
under an insurgent flag. Smarting under these singular if not irregu- 
lar depredations, men have brought out with great eagerness and force 
the objections to the recognition of the public oharacter of such vessels. 
Possibly some points have been over-urged. The doctrine, for instance, 
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that a portless or thoroughly blockaded power can have no belligerent 
status, has been defended on the ground that it is impossible to bring 
in prizes for judgment. But where is it settled that cruisers shall not 
sink or burn their prizes, when only enemy's property is in question, 
and it is impossible to take the captures in ? In the war of 1812, we 
made no ceremony with encumbrances of this sort. It may be granted 
that it is a cruel and barbarous license, and that the code of naval war- 
fare needs a thorough revision. But, as yet, there is no right to mo- 
nopolize the ocean under the plea of civilizing it. Or, again, the captor 
may take a ransom-bill and bond the prize, in which case he needs no 
port or court but that of the other party. The doctrine seems to 
encounter even greater difficulties when applied to a blockaded than to 
a shoreless country. The state of blockade is temporary and contin- 
gent ; and if belligerent rights the ocean over depend upon the fact for 
the day or . hour of an effective blockade, a nation may, according to 
the accident of the day or hour, be or not be a belligerent power. 
And perhaps the question may be admissible whether the blockading 
party, being itself the cause of the closure of the ports, can rest its 
case on an impossibility of its own creating. These suggestions are 
thrown out merely as contributions to the discussion. How much they 
are worth, is yet uncertain. But it is a curious fact, that within a few 
months a movement has been made to secure for Switzerland a recog- 
nized place as a naval power. Certain Swiss residents in the Austrian 
city of Trieste have petitioned the Federal Council of their native land 
that it would enter into negotiations with other powers for the recognition 
of Swiss neutrality by sea. It is already recognized by land. The 
matter is under consideration. The federal authorities have lately 
established a consulate in Japan ; and it may need some day the pro- 
tection of an armed vessel, as much as the establishments of England 
and the United States. A fair and brief discussion of this question and 
the others that lie near it, with no eye to past wrongs or future claims, 
it was perhaps premature for the author to give us. Many inches deep 
of diplomatic dust will probably gather on the controversy before it is 
dismissed. 

Our author discusses the Trent question, and approves of the surren- 
der of the Confederate agents. He denies that cruisers belonging to a 
power which is "trying to become a state" are, other things being 
equal, to be regarded as pirates. " A pirate never ends his war with 
mankind, they fight for peace." While he admits that the law of na- 
tions (at least as interpreted by the course pursued by the United States 
towards the Spanish colonies in America) does not deny to a revolted 
colony the character of a belligerent, he contends that, in theory, a 
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neutral power ought not to grant equal privileges to a rebellious 
province and to a constituted state; the latter being already in the 
family of nations, and the former being only a candidate for admission. 
Is this quite certain ? While, again, he registers the law as to the irre- 
sponsibility of neutral governments for the contraband trade of their 
subjects, he sympathizes strongly with Phillimore, who would tighten 
rather than ease neutral obligations on these points ; and he would hold 
the neutral power to great diligence in preventing all acts that overstep 
the boundary-line between contraband traffic and belligerent co-opera- 
tion. These are some of the topics which he has handled in the new 
edition. Adhering to his regard for the humane mitigations of war, he 
retains his disapproval of the destruction of public buildings and of the 
seizure, without compensation, of the property of passive non-combat- 
ants. In a similar spirit, number thirty-eight of the instructions for the 
government of our armies requires the commanding officer to give re- 
ceipts on taking the property of unoffending owners who have not fled 
away. 

This volume contains two Appendices. The first consists of "a 
brief selection of works and documents bearing on international law,'' 
which is quite useful, though hardly full enough. We cannot altogether 
subscribe to the high eulogium pronounced on Phillimore's Commenta- 
ries. Without wishing to detract from its merits, we find some truth 
in the criticism of " Historicus," who calls it " a digest of opinions and 
authorities, rather than a scientific disquisition on the topics to which 
they refer." The second Appendix is a copious list and description of 
the chief modern treaties. This must be very serviceable to historical 
students, and it would be more so had greatep care been taken to aid 
the eye by diversities of type. 

The style of the book is grave and plain, without pretension and 
without special finish. The publication is timely, and the work cannot 
fail to do good service. 



8. — Dissertations and Discussions : Political, Philosophical, and His- 
torical. By John Stuakt Mill. In Three Volumes. Vol. I. 
Boston : William V. Spencer. 1864. 

The articles contained in- these volumes were originally printed in 
English reviews and magazines. A collection of them was first made 
in London, and was published in 1859. The present is the first Amer- 
ican edition, and it comprises all the contents of the English one, to- 
gether with four articles which have appeared since the date of that 



